FOR PUBLICATION
UNITED STATESCOURT OF APPEALS
FOR THE NINTH CIRCUIT

RENATO E. CORZO; DCLTD.,
Plaintiffs-Appellants,

V.

BANCO CENTRAL DE RESERVA DEL
PERU,
Defendant-Appellee.

Appea from the United States District Court
for the Central District of California
Consuelo B. Marshall, District Judge, Presiding

Argued and Submitted
February 8, 2001--Pasadena, California

Filed March, 12, 2001

Before: Edward Leavy, Stephen S. Trott, and
Barry G. Silverman, Circuit Judges.

Opinion by Judge Trott;

Concurrence by Judge Silverman

3023

3024

3025

COUNSEL

No. 00-55084

D.C. No.
CV-99-02900-CBM

OPINION

Vincent B. Moneymaker, Law Firm of Richard M. Money-
maker, Los Angeles, California, for the plaintiffs-appellants.



Danid S. Floyd, Gibson, Dunn & Crutcher LLP, Los Angeles,
Cadlifornia, for the defendant-appellee.

OPINION
TROTT, Circuit Judge:

Plaintiffs Renato Corzo and DC Ltd. (collectively,
"Corzo") appeal the judgment of the district court dismissing
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their case against the Banco Central de Reserva del Peru ("the
BCRP") for lack of jurisdiction. The district judge determined
that, as an arm of the Peruvian government, the BCRP was
presumptively entitled to sovereign immunity under the For-
eign Sovereign Immunities Act, 28 U.S.C. § 1602-1611 ("the
FSIA™), and that none of the FSIA's exceptions to sovereign
immunity were applicable. The district court accordingly dis-
missed the case for lack of jurisdiction.

We have appellate jurisdiction pursuant to 28 U.S.C.
§ 1291. We agree with the district court's decision, and there-
fore AFFIRM.

BACKGROUND

This case arises out of alawsuit brought in Peru by Novo-

tec S.A. ("Novotec"), Corzo's predecessor in interest, against
the BCRP. Novotec is a Peruvian company that assembles and
exports computers made largely from components imported
from the United States. The BCRP is the monetary authority

of Peru. The parties agree that it is an arm of the Peruvian
government presumptively immune from suit in the United
States unless jurisdiction lies under one of the FSIA's excep-
tions to foreign sovereign immunity.

Before the Peruvian lawsuit, Novotec and the BCRP had a
longstanding commercial relationship, with much of the
money for Novotec's operations coming from the so-called
"FENT Fund,” aline of credit which the BCRP had estab-
lished to foster nontraditional Peruvian industries. However,
the underlying lawsuit in this case had nothing to do with the
FENT Fund. Rather, it was based on the BCRP's denidl in
1989 of an application for compensation for losses Novotec



had suffered when the exchange rate between Peruvian and
U.S. currency shifted unfavorably. Because Novotec exported
goods assembled from imported components, it suffered sig-
nificant losses when the value of Peruvian currency declined
between the time it purchased the imported components and
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the time it exported the completed goods. Recognizing that
the devaluation of Peru's money adversely affected compa
nies such as Novotec, the BCRP in 1988 instituted a policy by
which exporters who suffered exchange rate related losses
could apply to receive compensation. If the BCRP granted an
application for exchange rate compensation, the exporter
would receive the difference between the price paid for the
imported goods and the price received for the exports.

This policy, however, lasted less than a year. Just one
month before it was discontinued, Novotec submitted an
application for compensation, claiming that it had lost nearly
$400,000 from April to November of 1988 as a result of
exchange rate fluctuations. The BCRP denied Novotec's
application. Novotec then sued the BCRP in Peru, seeking
recovery of the original compensation it had been denied, plus
interest and damages. Novotec prevailed in a Peruvian tria
court, and the case made its way through the Peruvian appel-
late system. Eventually, the case reached the Supreme Court
of Peru, which affirmed the judgment in favor of Novotec on
May 14, 1997.

After the Supreme Court had affirmed the judgment, Novo-
tec assigned itsinterest in it to Corzo. However, this transac-
tion turned out to be a particularly bad deal for Corzo,
because on January 16, 1998, the Peruvian Supreme Court
declared its previous judgment in favor of Novotec"null and
void." The court indicated first that it thought that the BCRP
had been denied due process. It also issued the admittedly
perplexing explanation that the original judgment had been
issued "by mistake, without the justices having been aware
that the document they were signing included a decision with
the opposite outcome they wished for that judgment.”

According to Corzo's experts, the Peruvian Supreme

Court's "King's X" was unprecedented and extra-legal under
Peruvian law. The court's actions also apparently caused quite
ascandal in the Peruvian government, asis evidenced by a
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document in the record called a"Resol ution of the National
Council of the Judiciary." This Resolution alleged that the
justices of the Peruvian Supreme Court had "committed a
grave act that compromises the dignity of their post and
demerits the exercise of their position by the fact that they
have issued a fraudulent judgment,” and called for "disciplin-
ary sanctions' and "eventual penal responsibility” for the
"presumed commission of the crime of prevarication.”

Despite this outcry, the dramain Peru apparently did not
play out to Corzo's liking, because in March of 1999, hefiled
a"Complaint to Domesticate a Foreign Judgment " in United
States District Court in Los Angeles, California. The com-
plaint alleged that Novotec, and therefore Corzo, had avalid
and final judgment against the BCRP in Peru, and sought to
attach the BCRP's assets in the United States. The BCRP
objected, claming it was immune from suit under the FSIA,
and that the district court therefore had no jurisdiction over it.
After extensive briefing and a hearing, the district judge con-
cluded that the BCRP was in fact entitled to sovereign immu-
nity and dismissed the case for lack of jurisdiction. Corzo
now appeals, claiming that jurisdiction lies under the (1)
"waiver" and (2) "commercial activity" exceptionsto foreign
sovereign immunity, and also that comity requires us to
enforce the judgment of the courts of Peru. We rgject these
arguments for the reasons discussed below.

DISCUSSION

The FSIA provides the sole means by which courts of

the United States can assert jurisdiction over foreign sover-
eigns. See Saudi Arabiav. Nelson, 507 U.S. 349, 354 (1993).
The Act conflates the usually distinct questions of sovereign
immunity, subject matter jurisdiction, and personal jurisdic-
tion. See, e.q., Randolph v. Budget Rent-A-Car, 97 F.3d 319,
323 (9th Cir. 1996). Jurisdiction exists only if immunity does
not. Seeid. Under the FSIA, foreign sovereigns are presump-
tively immune from suit in the United States, unless one of
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severa exceptions applies. 28 U.S.C. § 1604. The existence of
sovereign immunity and subject matter jurisdiction under the
FSIA are questions of law which we review de novo. Budget
Rent-A-Car, 97 F.3d at 323.




A. Waiver
The FSIA'swaiver exception reads asfollows:

A foreign state shall not be immune from the juris-
diction of courts of the United States or of the States
in any case (1) in which the foreign state has waived
itsimmunity either explicitly or by implication, not-
withstanding any withdrawal of the waiver which the
foreign state may purport to effect except in accor-
dance with the terms of the waiver.

28 U.S.C. 8 1605(a)(1). Corzo argues that the BCRP has
either expresdy or impliedly waived its immunity from suit in
the United States. To support his claim that the BCRP has
explicitly waived its sovereign immunity, Corzo submitted
several expert opinions which concluded that, under the Peru-
vian Constitution and the BCRP's own Organic Law, the
BCRP was not immune from suit. In support of hisimplied
waiver argument, Corzo argues that the BCRP's submission
to litigation in Peru constitutes an implied waiver of any sov-
ereign immunity it may have had with respect to this case,
including immunity from suit in the United States. Because
both the explicit and implicit waiver arguments are based on
the same faulty premise, they can be discussed, and rejected,
at the same time,

The district court rejected Corzo's waiver arguments,
concluding that "submission of aforeign sovereign to its own
courts or the courts of nations other than the United States
does not by itself evidence an intent by the foreign sovereign
to waive itsimmunity from suit in the United States." Corzo,
on the other hand, argues that the FSIA was intended to rec-
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ognize only that immunity which aforeign sovereign enjoys
in its home country, and that the district judge's failure to rec-
ognize this principle created a "fa se dichotomy. " We agree
with the district court. While Corzo's argument has some
appeal at first blush, the relevant case law, as well asthe
structure, purpose, and legidative history of the FSIA all indi-
cate that it iswrong.

The precise issue presented by this case--whether a
sovereign's amenability to suit in the courts of its own coun-
try automatically subjectsit to jurisdiction in the United



States--is one of first impression in this circuit. However, we
have repeatedly stated that the waiver exception to sovereign
immunity must be narrowly construed. See, e.qg. , Siderman de
Blake v. Republic of Argentina, 965 F.2d 699, 720-21 (Sth
Cir. 1992). We have also stated that aforeign sovereign can-
not be sued in the United States unlessit could have contem-
plated that its actions would subject it to suit here. Seeid. at
721. It isdifficult to see how the BCRP could have contem-
plated that a run-of-the-mill lawsuit in Peru could result inits
having to litigate in the United States.

Additionally, several courts have addressed the question of
whether amenability to suit in one country automatically sub-
jects aforeign sovereign to jurisdiction here, and have uni-
formly concluded that it does not. For example, in Arriba Ltd.
V. Petroleos Mexicanos, 962 F.2d 528, 538 (5th Cir. 1992),
the Fifth Circuit rejected the notion that a provision in a sov-
ereign entity's corporate charter stating that it could "sue and
be sued" implied awaiver of sovereign immunity in United
States courts. In addition, the Eighth and Seventh Circuits, as
well as several district courts, have held that a waiver of sov-
ereign immunity in domestic courts does not by itself evi-
dence an intent on the part of the sovereign entity to waive
immunity from suit in the United States. See General Elec.
Capital Corp. v. Grossman, 991 F.2d 1376, 1386 (8th Cir.
1992); Frolovav. U.S.SR., 761 F.2d 370, 377 (7th Cir. 1985);
Eaglet Corp. Ltd. v. Banco Central de Nicaragua, 839
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F.Supp. 232, 234-36 (S.D.N.Y. 1993), aff'd. 23 F.3d 641 (2d
Cir. 1994); Intercontinental Dictionary Seriesv. DeGruyter,
822 F.Supp. 662, 679 (C.D. Cal. 1993); Dayton v. Czechoso-
vak Socialist Republic, 672 F.Supp. 7, 10-11 (D.C. 1986).

In addition to this authority, the House Report on the

FSIA states that agencies or instrumentalities of foreign states
which are entitled to immunity include "a corporation, associ-
ation, foundation, or any other entity which, under the law of
the foreign state where it was created, can sue or be sued in
itsown name." H.R. Rep. No. 1487 at 15 (1976), reprinted in
1976 U.S.C.C.A.N. 6604, 6613-14. This language strongly
suggests that while an entity may be amenable to suit in its
home country under some circumstances, it does not necessar-
ily follow that it lacks sovereign immunity from suit in the
United States. Finally, the fact that the FSIA encompasses not
only the concept of subject matter jurisdiction, but also that



of personal jurisdiction, brings home the weakness of Corzo's
argument. Submitting to jurisdiction in the courts of one
nation should in no way put aforeign sovereign on notice that
it has thereby subjected itself to personal jurisdiction in the
United States.

In light of the foregoing discussion, it islegally irrele-

vant that the BCRP may have explicitly or impliedly waived
its sovereign immunity in Peruvian courts. Corzo has pres-
ented no evidence that the BCRP has either explicitly or
impliedly waived its sovereign immunity from suit in the
United States. For these reasons, we affirm the district court's
decision that a sovereign entity's waiver of immunity in its
home country has nothing to do with whether it has waived
immunity from suit in the United States.

B. The" Commercial Activity" Exceptions

In addition to the waiver exceptions discussed above,
the FSIA aso provides that foreign sovereigns will not be
immune to suit in the United States for actions which are
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based upon certain commercial activities. Section 1605(a)(2),
which describes this "commercial activity” exception, actu-
aly providesfor three distinct exclusions from immunity in
casesin which:

[1] the action is based upon a commercia activity
carried on in the United States by the foreign state;
or [2] upon an act performed in the United Statesin
connection with acommercial activity of the foreign
state el sewhere; or [3] upon an act outside the terri-
tory of the United States in connection with acom-
mercia activity of the foreign state elsewhere and
that act causes a direct effect in the United States.

28 U.S.C. § 1605(a)(2). Corzo argues that the first and third
of these exceptions are applicable to his complaint against the
BCRP. We rgject his arguments.

1. TheFirst Commercial Activity Exception
Corzo first argues that his action to domesticate the

judgment is "based upon acommercial activity carried onin
the United States by aforeign sovereign” under the first of the



commercial activity exceptions. The "activity " he pointsto is
the BCRP's ownership of assetsin the United States. His
action is "based upon” this activity, Corzo argues, because he
is seeking to attach those assets. This argument is not persua-
sive. A plaintiff must do more than say "the foreign sovereign
has assets here, and | want them™ to avail himsalf of the com-
mercial activity exception. The FSIA was designed to strike
a balance between the interests of foreign governments and
the rights of plaintiffs, not to obliterate principles of comity
and sovereign immunity.

2. The Third Commercial Activity Exception

Corzo attemptsto take advantage also of the third
clause of § 1605(8)(2), claiming that his action is "based upon
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... an act outside the territory of the United States in connec-
tion with acommercial activity of the foreign state elsewhere
and that act causes a direct effect in the United States." 28
U.S.C. 8 1605(8)(2). This argument fails, because the relevant
BCRP activity was not commercial and caused at best an indi-
rect effect in the United States.

a. Commercial Activity

As athreshold matter, we must determine what activity
gaverise to the present suit, in order to decide whether it is
"based on" commercial activity of the BCRP. Although the
parties disagree on this point, we will assume for the sake of
argument that the fact that Corzo is Novotec's successor in
interest would allow him to enforce the underlying judgment
in exactly the same manner as Novotec could, and that there-
fore, the relevant BCRP activity is that which gaverise to the
original lawsuit in Peru. Second, while Novotec and the
BCRP did engage in numerous commercia transactions,
Corzo's own expert stated that the underlying litigation arose
when Novotec sought "payment of [its] claim for compensa-
tion under [the] Exchange Rate ruling, and . .. damages based
on the BCRP's denial of [its] claim."” Therefore, it is clear that
the underlying lawsuit had nothing to do with the FENT Fund
or any line of credit, and everything to do with the denial of
the application for exchange-rate compensation. The differ-
enceis critical, because the denial of the exchange-rate appli-
cation was not commercial activity, but a sovereign act.



The FSIA defines"commercial activity" as'either aregu-

lar course of commercial conduct or a particular commercial
transaction or act. The commercial character of an activity
shall be determined by reference to the nature of the course
of conduct or particular transaction or act, rather than by ref-
erence to the purpose.” 28 U.S.C. § 1602(d). The Supreme
Court has refined this rather opaque definition, stating that
"when aforeign government acts, not as a regulator of a mar-
ket, but in the manner of a private player within it, the foreign
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sovereign's actions are ‘commercia’ within the meaning of
the FSIA." Republic of Argentinav. Weltover, Inc., 504 U.S.
607, 614 (1992). The Court went on to state: "theissueis
whether the particular actions that the foreign state performs
(whatever the motive behind them) are the type of actions by
which a private party engages in trade and traffic or com-
merce." Seeid. (internal quotations omitted).

In light of the Supreme Court's holding in Weltover,

the BCRP's act of granting or denying exchange rate compen-
sation is clearly a sovereign activity, and it is therefore not
subject to suit in the United States on this particular claim. A
private party does not have the power to regulate currency
exchange rates. See Weltover, 504 U.S. at 614 ("A foreign
government's issuance of regulations limiting foreign cur-
rency exchange is a sovereign activity, because such authori-
tative control of commerce cannot be exercised by a private
party"). Nor do private financial institutions normally com-
pensate businesses for the losses they sustain due to fluctuat-
ing exchange rates. The BCRP's policy of granting exchange
rate compensation was more akin to a subsidy than an arms-
length commercia transaction, and as such, it was a sovereign
act. It would be unthinkable for acitizen of this country to sue
the United States government in Peruvian court, aleging that
he had been illegally denied, for example, welfare benefits or
afarming subsidy. Corzo's request that United States courts
assert jurisdiction over the BCRP is unconvincing.

b. Direct Effect

Because we have concluded that the relevant activity was

not commercia in nature, a determination of whether that
activity had a"direct effect” in the United Statesis not critical
to the outcome of this case. We do note, however, that
Corzo's argument that the BCRP's activity had a direct effect



in the United States is extremely tenuous. In a nutshell, Corzo
argues that the BCRP's refusal to pay exchange-rate compen-
sation caused a cutoff of cash-flow which forced Notovtec to
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breach contracts with computer companiesin the United
States, and claims that the effect on U.S. companies was "di-
rect” for purposes of the third commercia activity exception.

Corzo's argument fails. Theill-effects suffered by
companiesin the United States as aresult of Novotec's con-
tract breaches did not follow "as an immediate consequence
of [the BCRP'| activity," Weltover, 504 U.S. at 618; rather,
they were at best secondary or incidental results of the
BCRP's actions. See, e.qg. Adler v. Federal Republic of Nige-
ria, 107 F.3d 720, 726-27 (9th Cir. 1997) (holding that mere
financial lossin the United States does not constitute a direct
effect); Audtralian Govt. Aircraft Factoriesv. Lynne, 743 F.2d
672, 673-75 (9th Cir. 1984) (concluding that where American
was killed in an airplane crash abroad, losses suffered by his
family membersin the United States as aresult of his death
were not direct effects for purposes of the FSIA).

Additionally, the FSIA requires a nexus between the activ-
ity of the foreign sovereign and the plaintiff's cause of action.
See, e.q., Security Pacific Nat'l. Bank v. Derderian, 872 F.2d
281, 286-87 (9th Cir. 1989) (direct effect requirement incor-
porates minimum contacts standard for personal jurisdiction
set forth in International Shoev. Washington , 326 U.S. 310
(1945), and progeny). The dealings between the BCRP and
Novotec created no "minimum contacts’ with the United
States. Novotec's cause of action arose entirely within Peru.
The fact that United States computer companies might have
been affected by Novotec's breaches isjurisdictionally irrele-
vant.

C. Comity

Finally, Corzo argues that despite the Peruvian Supreme
Court's orders declaring the original judgment null and void,
he nonetheless has a valid judgment against the BCRP which
the spirit of international comity requires us to recognize and
enforce. We disagree.
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In fact, Corzo appears not to have afinal and valid



Peruvian judgment that United States courts may feel com-
fortable enforcing. Corzo's experts may be right that the Peru-
vian Supreme Court's orders were unprecedented and extra-
legal. That, however, is not for usto decide. Even if we were
to conclude that the Peruvian Supreme Court's orders nullify-
ing its previous judgment wereillegal, comity would prevent
us from enforcing the original judgment. Nothing would be
more repugnant to the principle of comity than for United
States courts to allow a defendant's assets to be attached to
enforce a Peruvian judgment when the highest court of Peru
has declared that judgment null and void.

CONCLUSION

For the foregoing reasons, the judgment is AFFIRMED.

SILVERMAN, Circuit Judge, concurring:

In this case, foreign sovereign immunity has been invoked,
not to protect aforeign instrumentality from United States
courts, but from its own courts. Thislawsuit was brought to
enforce ajudgment already rendered against the Peruvian
Central Bank, in Peru, by the courts of Peru. The application
of foreign sovereign immunity in these circumstances is at
cross purposes with international comity and respect for sov-
ereign nations, the very principles underlying foreign sover-
eign immunity in the first place. Verlinden v. Central Bank of
Nigeria, 461 U.S. 480, 436 (1983).

We need not decide today how to resolve any tension
between those principles and the language of the Foreign Sov-
ereign Immunity Act in cases involving nothing more than the
domestication of an existing foreign judgment. As my col-
leagues in the mgjority point out, the Peruvian judgment that
the plaintiffs seek to enforce was declared null and void by
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the Peruvian Supreme Court in 1998. It isfor that reason that
| would affirm the district court's dismissal of the complaint
to domesticate the judgment.

3038



